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FRAME OF SUIT: ORDER II  

Order II Rule 1 provides for the comprehensiveness of a suit by providing that the plaintiff 

must frame i.e. draft his plaint in such a way that it includes all the grounds for final decision 

upon the subject matter in dispute so that there are no further litigation on the same cause of 

action. 

Question arise as such to what is the role of parties in filing the suit or defending the suit? 

As there are two parties, there are certain duties towards themselves, towards courts, etc. 

Duties of Plaintiffs: 

1. Suit to be framed in such a manner to afford a ground for final decision so as to 

prevent further litigation. 

2. Suits should include the whole claim in respect of or in respect of same cause of 

action. [Order II Rule 2 Sub- Rule 1]. For instance, Fire from the job, suit is filed as 

suspension is wrong and I want arrears of salary. Now suit is decided. again second 

suit is filed. Suspension is wrong and I want compensation for further redress 

suffered. Question arose, why not asked in the first suit? It is barred under Order II 

Rule 2. As such if there is same cause of action, all reliefs claim together. 

3. Every suit shall be instituted by presenting a plaint in duplicate to the court or to such 

officer as it appoint in this behalf. [Order IV Rule 1 Sub- Rule 1]. 

4. Plaint has to be drafted in accordance with rules of pleadings and plaints. [Order VI & 

VII]. 

5. Duty to pay process fee. [Order VII Rule 9]. 

6. Duty to appear. 

7. Duty to produce documents on which plaintiffs sues or reliefs. 

8. Duty to choose proper forum, place of suing. 

Duties of Defendant: 

1. Within 30 days, he has to submit a written statement [Order VIII Rule 1]. 

2. Duty to produce document on which relies. [Order VIII Rule 1 A]. 

3. Duty to denies the claim specifically. [Order VIII Rule 3,4 & 5 ]. 

4. Duty to plead set-off or counter-claim [Order VIII Rule 6, 6A TO 6G]. 

5. Duty to be present in the court [Order IX Rule 6]. 
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And then both the parties have other rights as well.  

1. They can went for Alternative Dispute Resolution [Order X Rule 1 A]. 

2. They can also file a suit as an indigent or pauper suits [Order XXXIII]. 

3. Right to receive costs [Order XXA]. 

4. Right to amend pleading [Order VI Rule 17]. 

Order II Rule 2: deals with the splitting of claims which provides that primarily in conformity 

with Rule 1 the plaintiff must include all the claims he has against the defendant. 

Plaintiff may relinquish any part of the claim in order to bring the suit within the jurisdiction 

of a particular court. 

If the plaintiff omits to claim or intentionally relinquishes any portion of his claim, then he 

shall be barred to bring any fresh suit in respect of omitted or relinquished claim (this 

provision applies for every single claim). Once you have waived your right to claim, then you 

cannot claim it. Order II Rule 2 applies to both the parties and applies where the earlier suits 

has been decided on merits.  

The purpose of this rule is to avoid multiplicity of suits and to avoid further litigation in 

same cause of action. It says further if there is a single cause of action then all claims related 

to it should be claimed in one suit. So cause of action gives rise to certain reliefs and claims.  

 

Cause of action 

                                             Claims                                          Reliefs 

                                       Whole claims                     Omits/ Relinquishes (Can claim later on?) 

                    Omits or relinquishes                          With the leave of court                 Without the leave of court 

                                                                                     (Can claim)                                         (cannot claim) 

 

       

 

Sub-rule 3 of Rule 3 of Order II:- Explicating of claim is not allowed but explicating of relief 

is allowed. 

Bar on Plaintiff to claim later on (Sub-Rule (2) 
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Order II Rule 2 centres around a same cause of action and in this context it has two fold 

objects: 

To ensure that no defendant is sued or vexed twice in regard to same cause of action. 

It is to prevent the plaintiff from explicating the claims and remedies based on same cause of 

action. 

It does not bar a second suit based on different and distinct cause of action.  

The Supreme Court in Alka Gupta v. N.K. Gupta, held that Order II Rule 2 does not bar a 

second suit on different and distinct cause of action.  

Examples of Order II Rule 2 

1. Plaintiff filed a suit for partition embracing the entire property, but abandoned certain 

claims for accounts. He subsequently filed a suit to enforce that claims for accounts 

on the same cause of action. It was held that the suit was bar under Order II Rule 2. 

2. A lets a house to B at a yearly rent for Rs. 12,000. The rent for the whole of the years 

1905, 1906 and 1907 is due and unpaid. A sues B in 1908 only for rent due for 1906. 

A shall not afterwards sues B for the rent due for 1905 or 1907. It is one rent 

agreement which gives rise to similar obligations every year and it is yearly 

obligation. 

3. In a suit for specific performance one must seek compensation and damages in 

alternative otherwise the bar will operate under Order II Rule 2. In this regard if leave 

has been obtained from the court then the subsequent suit for relief omitted can be 

claimed and this leave has to be obtained in the former suit and not in the subsequent 

suit. For instance, A mortgage 3 plots in one mortgage. A files a suit for redemption 

of plots ‘X’ and ‘Y’. Can he subsequently file a suitor redemption of plot ‘Z’? No as 

such here it is only one mortgage.  

4. Rent of several years is in arrears and the plaintiff claims the rent of only one year, he 

cannot subsequently sue for the rent of other years. 

5. In Kewal Singh v. Lajwanti, AIR 1980 SC 161, the first suit ended in a compromise 

and a consent decree was drawn up. However, the terms of the consent decree could 

not be observed. The second suit was brought alleging failure to carry out the terms of 

the decree and such allegations were part of the cause of action, which was different 
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from the cause of action in the first suit and in this way, it was held by the court that 

the second suit was not barred. 

6. Dismissal of a suit for specific performance of a contract to transfer land is no bar  to 

a suit for the return of the consideration money. Reason: Suit instituted for transfer of 

land but the court dismissed the suit. This transfer fails. So there is a bar upon transfer 

but not upon the money which is payable. 

7. A suit to eject the defendant on the basis of a lease is no bar to a suit based on title. 

Reason: Lease and title are different connotation and they also have a different cause 

of action. For instance, Lease is one thing and title is other things because ownership 

is right in rem and it is not considered as lessee, mortgagee, etc. Owner has best right 

to prove his title.  

8. The dismissal of a suit for enhancement of rent is no bar to a suit for recovery of rent 

originally fixed. Reasoning: not decided as the suit is dismissed. If it is decided then it 

is bar. Not went on merits. 

Q. A suit has been filed by wife against Husband for maintenance in which only one relief 

was claimed. Now she brings a subsequent suit for declaration of a charge for such 

maintenance. Can she files a subsequent suit? 

A. No, claims all the incidental as well as ancillary reliefs together with main reliefs. 

Plea of bar of Order II Rule 2 

Like Res Judicata, it must be established by the defendant by placing before the court, the 

plaint of the previous suit and other evidences for proving the identity of cause of action in 

both the suits. The court cannot take cognizance of such plea by suo motu. 

Now again question arise as to apply to Order II Rule 2 what conditions are satisfied and 

what evidences are to be produced? 

As far as conditions- 

i. Identity of same cause of action 

ii. Same kind of suits 

iii. Suit has been earlier decided on merits. 

As far as evidences are to be concerned- 
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i. All the reliefs should be claimed together, 

ii. Earlier suits has been decided on merits, the plaintiffs is excluded from filing a fresh 

suit in respect of same cause of action. 

In Gurubux singh v. Bhura Lal, AIR 1964 SC 1810, while laying down the law that in order 

that a plea the bar under Order II Rule 2 Sub-Rule 3 suit succeed: 

1. The defendant who raises the plea must make out that second suit was in respect of 

same cause of action as that on which previous suit was based. 

2. In respect of that cause of action the plaintiff was entitled to more than one relief. 

3. The plaintiff is being entitled to more than one relief omitted to sue for a relief for 

which second suit have been filed without the leave of the court. 

Brief facts of the case: A suit is filed for the recovery of possession and mesne profits. There 

was a previous suit in which decree for mesne profits was awarded in respect of same land. 

Now again claiming for possession and mesne profits. Already Mesne profit is awarded. 

Plaintiff argued I’m the absolute owner so entitled to possession and mesne profits. Plaintiffs 

made references for previous suit which was filed by plaintiff and his mother and decree for 

mesne profits was awarded. These are the averments of plaintiff.  

Now the defendant raises a technical plea of Order II Rule 2 and correctly so.  

It was raised as a preliminary issue (i.e. before recording of witness, evidences produced, etc) 

Trial Court held that suit was barred by Order II Rule 2.  

Aggrieved party went to Appellate Court. Now Appellate Court held that it should not have 

been entertained at all because pleading in earlier suits had not been filed in the present case.  

Now you have two opinions:-  

Appellate Court set aside the order of Trial Court. Now defendant goes to High court. Appeal 

was dismissed By High Court. Defendant went to Supreme Court in special leave. Now the 

supreme court says, plea under Order II Rule2 base on existence of former pleading cannot be 

entertained when the pleading on which it rest, has not been produced. It is for this reason 

that a plea of bar under Order II Rule 2 can be established only if defendant files in evidence 

the pleading in previous suit and therby proves to the court the identity of the cause of action 

in the two suits.  



6 

 

Kewal Singh v. Lajwanti, AIR 1980 SC 161 [COMPROMISE] 

The first suit ended in a compromise and a consent decree was drawn up. However the term 

of the consent decree could not be observed. The second suit was brought alleging failure to 

carry out the terms of the decree and such allegations were part of the cause of action, which 

was different from the cause of action in the first suit. The court held that the subsequent suit 

was not barred. 

M/S Virgo Industries (Eng.) Pvt. Ltd. v. M/S Venturetch Solutions Pvt. Ltd. (2013) SC 290, 

the court observed that Order II Rule 2 seeks to avoid multiplicity of litigations on the same 

cause of action.  

The court held that Order II Rule 2 engrafts a laudable principle that discourages/ prohibits 

vexing the defendant again and again by multiple suits except in a situation where one of the 

several reliefs though available to a plaintiff, may not have been claimed for a good reason. A 

later suit for such relief is contemplated only with the leave of the court which will be granted 

upon due satisfaction and for good and sufficient reason.  

The cardinal requirement for application of the provisions contained in Order II Rule 2 & 3, 

therefore is that the cause of action in the later suit must be the same as in the former suit. 

Further, the apex court distinguished between Order II Rule 2 (2) & (3) and observed that the 

aforesaid two sub-rules of Order II Rule 2 contemplate two different situations, firstly where 

a plaintiff omits or relinquishes a part of claim which he is entitled to make and secondly, 

where the plaintiff omits or relinquishes one out of the several reliefs that he could have 

claimed in the suit. It is only in the latter situation where the plaintiff can file a subsequent 

suit seeking the relief omitted in the earlier suit proved that at the time of omission to claim 

the particular relief he had obtained leave of the court in the first suit.  

Also, in this case, the learned single Judge of the High Court had considered and very rightly 

to be bound to follow an earlier Division Bench order in the case of T.N. Srinivasalu v. T. 

Venkatesaperumal, holding that provisions of Order II Rule 2 of CPC is applicable only 

when the first suit is disposed of. The Supreme Court observed that Order II Rule 2 seeks to 

avoid multiplicity of litigations on same cause of action. If that is the true object of the law, 

the same would not stand fully sub served by holding that the provisions of Order II Rule 2 

will apply only if the first suit is disposed of and not in a situation where the second suit has 

been filed during the pendency of the first suit. Rather, Order II Rule 2 will apply to both the 



7 

 

situation i.e. disposal of the suit as well as pendency of the suits. [Order II Rule 2 is not only 

about Res Judicata but also Res Subjudice]. 

[Mohd. Khalid Khan v. Mhubub Ali Mian, AIR 1949 PC 78.] 

In this case following principles are laid down which are governing bar to a subsequent suit 

under this rule: 

1) The correct test in cases falling under Order II Rule 2, is whether the claims in the 

new suit is in fact founded upon a cause of action distinct from that which was the 

foundation of the former suit.  

2) If the evidence to support the two claims is different, then the cause of action are also 

different. 

3) The cause of action has no relation whatever to the defence that may be set up by the 

defendant nor does it depend on the character of the relief prayed for by the plaintiff. 

It refers to the media upon which the plaintiff asks the court to arrive at a conclusion 

in his favour.  

If the above test is answered in affirmative, the bar of Order II Rule 2 will not apply. The 

Supreme Court in Pramod Kumar v. Zalak Singh, (2019) 6 SCC 621 held that embargo in 

Order II Rule 2 will arise only if the claim which is omitted or relinquished and the reliefs 

which are omitted and not claimed, arise from one cause of action. If there is more than one 

cause of action then Order II Rule 2 will not applied.  

Jayantilal Chimanlal Patel v. Vadilall Purusotam Das Patel (Decided on 21st Feb, 2017)  

Issue: (1) When will you bring the plea of Order II Rule 2. 

           (2) What evidences you are supposed to produce before the court? 

In this case, the case of Gurubux singh v. Bhooralal, AIR 1964 SC 1810 was coded. The 

court considering the issue of Order II Rule 2 said that as the plea is a technical bar it has to 

be established satisfactorily and cannot be presumed merely on the basis of infariancible 

reasoning. It has to be satisfactorily established.  

The nature of Order II Rule 2 is divestly established whether of property or of right 

Ques. How to establish it satisfactorily? 
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Again the Supreme Court said, it can only be shown if the defendant files in evidence the 

pleading in the previous suit, i.e. what are the previous evidences which has to be shown to 

the court.  

Thereby proves the identity of cause of action i.e. previous pleading will be produced 

In Gurubux Singh’s case they did not produce previous pleadings before the court. It is a 

technical plea and that could be proved satisfactorily.  

How satisfactorily proved? 

Previous pleading to be laid down before the court. Need concrete proof. Not lies on 

inferential proofs. Not drawn inferences.  

The court further said just as in the case of plea of res judicata, it cannot be established in 

absence of record of judgement and decree. Similarly in Order II Rule 2, a plea cannot be 

made except on the proof of plaint in the previous suit the filing of which is said to create the 

bar.  

Without bringing the plaint before the court where those facts were alleged, the defendant 

cannot invite the court to speculate or infer by a process of deduction what those facts might 

be reference to the reliefs which was then claimed. 

Jichhu Ram & Others v. Pearey Pasi & another, AIR 1967 Pat. 423: In this case, 

defendant could not prove the plaint in only document brought by them of copies of order-

sheet in execution stage. 

Lawyer argued that from certain admissions made in the plaint in this litigation the court 

should reasonably inferred what was the nature of the allegations in the previous rent suits 

and by this process of reasoning decides whether the cause of action in the two suits was 

identical.  

This approach was condemned by their Lordships of Supreme Court. It has to be 

satisfactorily proved and cannot be established on inferential reasoning.  

If the High Court from original records finds that the plaint had been brought on record and 

proved as per law then it will be bound to advert to the plea of Order II Rule 2 within the 

parameters of the said principles.  
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The court further added, the amendment shall not entertain to bring the plaint on record by 

way of additional evidence by taking recourse to Order 41 Rule 27 of CPC.  

Essential conditions of Order II Rule 2: For the application of Rule 2, the following 

conditions must be fulfilled: 

 Same cause of action: The second suit must be proved to be in respect of same cause 

of action as that on which the previous suit was based. The cause of action means 

every fact which is necessary for the plaintiff to prove to support his claim or right to 

the judgement. It has nothing to do with the defence set up by defendants or character 

of reliefs prayed for the plaintiffs. [Mohd. Khalil v. Mahbub Ali, AIR 1949 PC 78]. 

For instance, where A sues B for rent for 1961 leaving the rent for 1962 and 1963 

which was also due, and the suit is decreed. A cannot afterwards sue for rent of 3 

years since the cause of identical in both the suits. 

 One of several reliefs: The rule applies in case where the plaintiff is entitled to more 

than one relief in respect of the same cause of action. For example, A sues for 

damages for breach of contract and omits to claim a portion of damage, subsequent 

suit for such portion is barred. However, this rule will not apply if the right to relief 

claimed in subsequent suit did not exist at the time of previous suit. [State of M.P. v. 

State of Maharashtra, AIR 1977 SC 1466]. 

 Leave of Court: The bar under Order II Rule 2 operates only when the leave of the 

court is not obtained. Therefore, if the omission to sue has been with the court’s 

permission, the subsequent suit is not barred. For example, generally, where first suit 

is for mesne profit and second is for possession based on the same cause of action, the 

second suit is not maintainable. However, if such omission to claim for possession is 

with the permission of the court, the bar of Order II Rule 2 will not apply 

Joinder of cause of action 

One of the essential elements of a suit is cause of action which is a bundle of rights which the 

plaintiff seeks to prove in order to obtain judgement in his favour. Rule 3 to 6 of Order II 

deals with joinder of cause of action in one suit in certain circumstances where: 

1. The cause of action arises from the same act or transaction, and  

2. Common question of law or fact must have been involved. 
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Rule 3: Joinder of cause of action- This rule enables any plaintiff to join several cause of 

actions in single suit when these cause of actions are against the same defendant. Further it 

provides that for the purpose of assessing the pecuniary jurisdiction in such suit the aggregate 

of the value of subject matter involved must be taken into consideration.  

Rule 4: Only certain claims to be joined for recovery of immovable property- This rule 

provides for the instances in which certain cause of action may be joined without the leave of 

the court in a suit for recovery of immovable property, i.e.  

i. Claims for mesne profits or for arrears of rent, 

ii. Claims for breach of contract, 

iii. Claim in which relief is based on same cause of action, 

iv. In a suit for foreclosure or redemotion, a claim for possession of immovable property. 

In other suits no cause of action shall be joined without the leave of the court. 

Rule 5: Claims by or against executor, administrator or heir- If there is a claim by or 

against the administrator, executor or heir it shall not be joined with the claims by or against 

him personally, unless the claims are with respect to the estate in which such person are 

interested.  

Rule 6: Power of court to order separate trials- If there are joinder of several cause of 

actions and these joinders embarrass or delay the trail, the court may order for a separate trial.  

Rule 7: Objection as to misjoinder: Objection as to misjoinder shall be raised at the earliest 

possible opportunity. In cases, where issues are settled then it shall be raised at or before such 

settlement unless the ground of such objection has subsequently arisen. If such objection has 

not been raised then it shall be deemed to have been waived.  

Multifariousness: If, in a suit, two or more defendants have been joined against whom the 

causes of action are separate and therefore, they are not jointly liable to the plaintiff in respect 

of those cause of action and the right to relief claimed is not based on the same act or 

transaction or where common question of fact or law are not involved, the suit will be bad for 

misjoinder of parties and cause of action. It is called as multifariousness. The objection 

against such misjoinder shall be raised at the earliest possible opportunity otherwise it shall 

be deemed to have been waived unless it affects merits of the case or jurisdiction of the court. 

[Order II Rule 7 read with Section 99 & 99 A]                                       


